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Preliminary Statement 


John S. Dobranski appeals from a judgment of con- 


viction entered on February 13, 1976, in the United 


States District Court for the Southern District of New 


York, after a seven-day trial before the Honorable Kevin 
T. Duffy, United States District Judge, and a jury 


The indictment and sentence of Dobranski are fully 
set forth in the Government's Brief fled as to co-defend- 


ant Dwyer at pages 1-2. 


Statement of Facts 


The Government's Case 


The facts are set forth in the Government's prief 
filed as to co-defendant Dwyer at pages 2-5 


The Defense Case 


Defendant Dobranski neither testified nor offered any 
other evidence. 


ARGUMENT. 
POINT | 


The Court properly found that defendant Do- 
branski was a member of the conspiracy sufficient 
to admit the letters agains! him. 


Defendant Dobranski’s principal claim of error is 
hat there was insufficient proof, independent of hearsay) 
statements of Dwyer contained in his letters to Smith, 
of Debranski's participation in the illicit transactions 
to find him a member of the conspiracy. Dobranski also 
appears to argue that ti. District Judge erred in failing 
to instruct the jury that they could only consider the hear- 
say statements of co-conspirators if the jury was satis- 
fied that Dobranski’'s membership in the conspiracy had 
been proven by a fair preponderance of the non-hearsay 
evidence. These claims are meritless. 


Once a defendant’s membership in a conspiracy has 
been proven to the satisfaction of a District »udge by a 
fair preponderance of the non-hearsay evidence, ine hear- 
say declarations of co-conspiraters, in furtherance of the 
conspiracy, are admissible against the defendant. Lut- 
wak v. United States, 344 U.S. 604 (1953); Krulewitch 
v. United States, 336 U.S. 440 119491; United States v. 
Glazer, Dkt. No. 8S. 75-1213, 1301, slip op. 2201 (2d Cir. 
March 1, 1976); United States v. Wiley, 519 F.2d 1348 
(2d Cir. 1975; : United States v. Geaney, 417 F.2d 1116, 
11% (2d Cir. 1969), cert. denied sub nom. Lynch v. 
United States, 397 U.S. 1028 (1970); United States v. 
Ragland, 375 F.2d 471, 476-77 (2d Cir 1$¢ cert. 
denied, 390 U.S. 925 (1958); Fed. R. Evid. 80: 4) (2) 
(D), (E). 
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In the present case, sufficient evidence connecting de- 
fendant Dobranski to the conspiracy was shown through 
Dobranski’s own actions on September 1, 1974 at Smith’s 
home in Peekskill, New York. On that date Dwyer and 
Dobranski sold to Special Agent Kelly the weapons de- 


scribed in Count Three of the indictment. ‘GX 6 and 
7). Prior to the actual payment, Dobranski, according 
to Special Agent Kelly, Smith and Costabile, explained 
how the PPSh could be opened and fired ‘Tr. 11, 97, 
234-35), and told Agent Kelly and Smith that he and 
Dwyer had “run a few rounds.” +Tr, 11). Thus, de- 
fendant Dobranski’s own acts and statements—clearly 
not hearsay—linked him directly to this conspiracy to 
transfer firearms. 


In United States v. Manfred? 488 F.2d,588, 596-597 
(2d Cir. 1973), this Court held that the non-hearsay evi- 
dence sufficient to find one a member of a conspiracy may 
be entirely circumstantial. The evidence in this case 
was direct, out of the defendant's mouth, and thus, more 
than satisfied the appropriate legal standard. Accord- 
ingly, defendant Dwyer’s statements to Smith in_ his 
letters were properly admitted by the trial court. 


Defendant's additional claim that the trial court 
should have instructed the jury that they must find by 
a fair preponderance of non-hearsay testimony Vobran- 
ski’s membership in the conspiracy before considering the 
Dwyer letters to Smith i frivolous. It is well-settled in 
this Cireuit that the decision whether sufficient proof of 
membership in the conspiracy has been adduced for pur- 
poses of the admissibility of hearsay statements is for 
the trial court alone. United States v. Ragland, supra, 
375 F.2d at 479. See also United States v. Geaney, supra, 


417 F.2d at 1119. 


POINT Il 


The proof that the weapons described in Counts 
Three and Four of the indictment were ‘““rearms” 
within the meaning of Title 26, United States Code, 
Section 5848(1) was more than sufficient. 


Dobranski also argues that there was insufficient evi- 
dence offered at trial to demonstrate that the weapons 
described in Counts Three and Four of the Indictment 
were “firearms” within the meaning of Title 26. United 
States Code, Section 5848'1'. This claim is unsupported 


by the record. 


Section 584811 of Title 26, United States Code * 


defines a “firearm” to include a “machine gun” which in 


i 


Section 5848/2) is in turn detined to include a weapon 


which “. . . is designed to shoot, or can be readily re- 


stored to shoot, automatically more than one shot without 


manual reloading, by a single function he trigger.” 


During the Government's case-in-chief, Gunnar Erick- 
son, a ballistics expert with the Bureau of Alcohol, To- 
bacco and Firearms, testified chat the 9mm. German 
submachine gun model MP-40, Serial No. 7284 (GX 6 
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sitting as a “super jury’ to which counsel seeks to ad- 
dress an appellate summation. This Court has repeatedly 
declined to assume the role which Dobranski seeks to have 
it fill. E.g., United States v. Kahaner, 317 F.2d 459, 
167-68 (2d Cir. 1963), cert. denied as, Corallo v. United 
States, 375 U.S. 835 +1963). When the evidence is ex- 
amined in the light most favorable to the Government 

as it must be once a jury has evaluated the proof and 
unanimously rejected the arguments of defense counsel— 
see, e.g., Glasser V. United States, 315 U.S. 60, 80 (1942): 
United States v. McCarthy, 473 F.2d 300, 302 (2d Cir. 
1972); United States v. Taaiv, 223 F.2d 759 (2d Cir.', 
cert. denied, 350 U.S. 874 (1955), it is clearly sufficient 
to support the jury’s determination that Government 
exhibits 6, 7 and 9 were firearms. Indeed, it is difficult 
to imagine the jury arriving at any other conclusion. 


POINT Ill 


The mailing of a bullet by the informant to the 
defendant Dobranski does not require dismissal of 
the indictment. 


Defendant Dobranski claims that the mailing of the 
bullet to him by the informant Costabile constituted gov- 
ernmental misconduct sufficient to require dismissal of 
the indictment. The Government's brief filed with re- 
spect to defendant Dwyer ‘at pages 26-27), on which we 
rely, fully demonstrates the deficiencies of this argument. 


CONCLUSION 


The judgment of conviction should be affirmed. 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 


of America. 


ALAN LEVINE, 
LAWRENCE B. PEDOWITZ, 
Assistant United States Atto 
Of Counsel. 
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